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STATEMENT OF THE CASE
Nature Of The Case
Kenton Ian Wilcox appeals from the district court's dismissal, after an evidentiary
hearing, of his petition for post-conviction relief.

Statement Of The Facts And Course Of The Proceedings
The district court summarized this case's factual and procedural background as
follows:
The petitioner, Kenton Wilcox, on December 26, 2007, was indicted
by the Twin Falls County Grand Jury on multiple counts of Lewd Conduct
with a Child under sixteen and Sexual Abuse of a Child under sixteen,
involving his stepdaughter. The petitioner at all times was represented by
private counsel of his own choosing, Douglas Nelson.
The case
proceeded to a jury trial on November 18, 2008. On November 20, 2008,
the jury returned a verdict of guilty on two counts of Lewd Conduct and
one count of Sexual Abuse. After the verdict of guilty was returned, the
court ordered the preparation of a Presentence Investigation Report (PSI)
as well as a Psychosexual Evaluation (PSE).
The petitioner was sentenced on April 10, 2009. At sentencing the
court heard from the victim and her mother, as well as the petitioner and
his father. After considering the comments and recommendations of
counsel, the court sentenced the petitioner on each count to a unified
sentence of 25 years with 8 years fixed, to run concurrent No appeal was
filed as to the convictions or sentence imposed by the court.
On April 12, 2010, the petitioner filed his petition for post-conviction
relief. The petition was supported by the affidavits of Ronald Wilcox,
petitioner's father, and the petitioner, Kenton Wilcox. The petitioner
alleged various claims for relief, all of which were resolved in this court's
previous decision; except, that counsel failed to file a direct appeal after
being requested to do so.
The respondent filed an Answer to the Petition on April 15, 2010
and on July 28, 201 O the respondent filed a Motion and Brief in support of
Summary Dismissal. The court issued its Memorandum Decision RE:
Motion for Summary Dismissal on December 21, 2010. An evidentiary
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hearing was conducted on February 28, 2011, for the final remaining
issue, and the matter was taken under advisement for a written decision.
(R., p.165.)
After summarizing the testimony from the evidentiary hearing and the
applicable legal standards, the district court determined that Wilcox failed to
establish both that his counsel's performance was deficient and that he was
prejudiced by his counsel's performance, and denied the final claim in his petition
for post-conviction relief. (R., pp.166-74.) Wilcox filed a timely notice of appeal.
(R., pp.176-81.)
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ISSUE
Wilcox states the issue on appeal as:
Did the district court err when denied [sic] Mr. Wilcox's petition for
post-conviction relief?
(Appellant's brief, p.5.)
The state rephrases the issue as:
Has Wilcox failed to establish error in the district court's denial of his petition for
post-conviction relief?
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ARGUMENT
Wilcox Has Failed To Establish Error In The District Court's Denial Of His Petition For
Post-Conviction Relief
A.

Introduction
Wilcox argues that the district court erred by denying his petition for post-

conviction relief, asserting that his trial counsel inadequately advised him of his
appellate rights and was therefore deficient. (Appellant's brief, pp.7-12.) The record,
however, supports the district court's conclusion that Wilcox failed to meet his burden of
proving, by a preponderance of the evidence, that his trial counsel was deficient.
Wilcox has failed to show error in the district court's determination; the district court's
order dismissing Wilcox's petition should be affirmed.

B.

Standard Of Review
"A claim of ineffective assistance of counsel presents mixed questions of law and

fact." Murray v. State, 121 Idaho 918, 921, 828 P.2d 1323, 1326 (Ct. App. 1992) (citing
Strickland v. Washington, 466 U.S. 668 (1984)). When considering mixed questions of
law and fact the appellate court will defer to the lower court's factual findings if those
findings are based upon substantial evidence, but will exercise free review of the
application of the relevant law to those facts. Murray, 121 Idaho at 921-22, 828 P.2d at
1326-27 (citing Young v. State, 115 Idaho 52, 764 P.2d 129 (Ct. App. 1988)). The
credibility of the witnesses, relative weight of the evidence, and the inferences to be
drawn therefrom are matters solely within the province of the trial court. Monahan v.
State, 145 Idaho 872, 874, 187 P.3d 1247, 1249 (Ct. App. 2008).
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C.

Wilcox Is Not Entitled To Post-Conviction Relief
"Applications for post-conviction relief under the UPCPA initiate civil proceedings

in which, like a civil plaintiff, the applicant must prove his or her allegations by a
preponderance of the evidence." McKay v. State, 148 Idaho 567, 570, 225 P.3d 700,
703 (2010) (citing Hauschulz v. State, 144 Idaho 834,838,172 P.3d 1109, 1113 (2007);
I.C.R. 57(c)). Where the petitioner alleges entitlement to relief based upon ineffective
assistance of counsel, in order to prevail, the petitioner must show that his attorney's
performance was objectively deficient and that he was prejudiced by that deficiency.
Strickland, 466 U.S. at 687-88; Aragon v. State, 114 Idaho 758, 760-61, 760 P.2d 1174,
1176-77 (1988). To establish an objective deficiency in the context of a claim that trial
counsel was ineffective for failing to file a notice of appeal, the petitioner must show
either that (1) the attorney failed to follow his express instructions to file an appeal, or
(2) the attorney failed to consult with him and (a) a rational defendant would want to
appeal (based on nonfrivolous grounds), or (b) this particular defendant reasonably
demonstrated to counsel that he was interested in appealing.

Roe v. Flores-Ortega,

528 U.S. 470, 477-80 (2000). To establish prejudice, a petitioner must demonstrate
that, but for counsel's deficient conduct, he would have appealed.

lsL. at 486.

Application of these relevant legal standards to the facts found by the district
court shows that the district court correctly denied Wilcox's petition because Wilcox
failed to establish that his attorney was objectively deficient. As found by the district
court, and undisputed on appeal, Wilcox never instructed his trial counsel to file an
appeal.

(R., pp.167-69.)

Nor did he tell his attorney not to file an appeal.

Wilcox did not clearly convey his wishes one way or the other.
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Rather,

As the United States Supreme Court explained in Flores-Ortega:
In those cases where the defendant neither instructs counsel to file an
appeal nor asks that an appeal not be taken, we believe the question
whether counsel has performed deficiently by not filing a notice of appeal
is best answered by first asking a separate, but antecedent, question:
whether counsel in fact consulted with the defendant about an appeal.
We employ the term "consult" to convey a specific meaning-advising the
defendant about the advantages and disadvantages of taking an appeal,
and making a reasonable effort to discover the defendant's wishes.
Flores-Ortega, 528 U.S. at 478. In this case, the district court found that trial counsel
consulted with Wilcox about filing an appeal, explaining the appellate process and the
costs and benefits associated with an appeal. (R., pp.167-68, 171-72.) Those findings
are supported by substantial evidence. (See Tr., p.40, L.3 - p.43, L.16.) As explained
by the Supreme Court:
If counsel has consulted with the defendant, the question of deficient
performance is easily answered: Counsel performs in a professionally
unreasonable manner only by failing to follow the defendant's express
instructions with respect to an appeal.
Flores-Ortega, 528 U.S. at 478. Because counsel consulted with Wilcox regarding an
appeal, and Wilcox did not expressly instruct counsel to file an appeal, he has failed to
establish an objective deficiency and the district court properly denied his petition.
On appeal, Wilcox asserts that trial counsel's consultation was inadequate
because he did not tell Wilcox that he had a right to appeal or that he could order his
attorney to file an appeal regardless of that attorney's recommendation.
brief, pp.9-10.)

(Appellant's

Wilcox has failed to establish that this shows an inadequate

consultation. First, as noted by the district court, the trial judge informed Wilcox of his
right to appeal.

(R., p.168; see also 4/10/2009 Tr., p.81, Ls.15-19 (appended to
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exhibits).) Second, Wilcox has failed to show any requirement for an attorney to notify
defendants that they may order the attorney to take an appeal, regardless of the
attorney's advice. Rather, as noted above, the Supreme Court has defined "consult" as
"advising the defendant about the advantages and disadvantages of taking an appeal,
and making a reasonable effort to discover the defendant's wishes." Flores-Ortega, 528
U.S. at 478. The district court found that trial counsel met this constitutional obligation,
and that finding is supported by substantial evidence. (See Tr., p.40, L.3 - p.43, L.16.)
Even had counsel utterly failed to consult with Wilcox regarding an appeal, that
still would not necessarily demonstrate deficient performance. As the Supreme Court
explained in Flores-Ortega:
[C]ounsel has a constitutionally imposed duty to consult with the
defendant about an appeal when there is reason to think either (1) that a
rational defendant would want to appeal (for example, because there are
nonfrivolous grounds for appeal), or (2) that this particular defendant
reasonably demonstrated to counsel that he was interested in appealing.
In making this determination, courts must take into account all the
information counsel knew or should have known ....
Flores-Ortega, 528 U.S. at 480. The district court found that Wilcox failed to establish
either of these alternative bases triggering his trial counsel's duty to consult.

(R.,

p.172.) First, there were no nonfrivolous grounds for appeal, as there were no adverse
rulings to appeal.

(Id.; see also Tr., p.40, L.16 - p.41, L.2.)

And Wilcox failed to

reasonably demonstrate that he was genuinely interested in appealing. (R., p.172.) In
fact, when asked directly by his post-conviction counsel at the evidentiary hearing, "Did
you want to appeal?" Wilcox could only answer with the vague, "I wanted something to
happen." (Tr., p.81, Ls.5-6.)
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Wilcox's vague statement also ties directly into the prejudice prong of the
analysis. Under Flores-Ortega, as noted above, to establish prejudice a defendant must
"demonstrate that, but for counsel's deficient conduct, he would have appealed." 528
U.S. at 486. The district court determined that Wilcox failed to meet this burden. (R.,
p.173.) At the evidentiary hearing, Wilcox never put on any evidence that he would
have appealed if his attorney specifically informed him that he had a right to appeal, that
he could reject his attorney's advice regarding an appeal, or if the attorney had provided
him with any of the other information to which he now claims entitlement.

(See,

generally, Tr.) The district court's finding is thus supported by substantial evidence and
Wilcox has failed to show error in the court's determination.
Wilcox has failed to show that he specifically instructed his attorney to file an
appeal.

He has failed to show error in the district court's finding that his attorney

consulted with him regarding an appeal.

He has failed to show error in the district

court's finding that his attorney bore no duty to consult with him because he lacked
meritorious grounds for appeal and never clearly demonstrated an interest in appeal.
He was failed to show error in the district court's determination that Wilcox failed to
establish prejudice.

Wilcox has therefore failed to establish his claim of ineffective

assistance of counsel, and the judgment of the district court should be affirmed.
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CONCLUSION
The state respectfully requests that this Court affirm the district court's denial of
Wilcox's petition for post-conviction relief.

DATED this 28th day of February, 2012.

~ - - - -

Deputy Attorney General

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 28th day of February, 2012, served a true
and correct copy of the attached BRIEF OF RESPONDENT by causing a copy
addressed to:
JUSTIN M. CURTIS
DEPUTY STATE APPELLATE PUBLIC DEFENDER
to be placed in The State Appellate Public Defender's basket located in the Idaho
Supreme Court Clerk's office.

~~
LJ.SPENCER

Deputy Attorney General

RJS/pm
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